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cost support disbursed to the incumbent LEC ETC in December 2008 on an annualized basis. For rural
rate-of-return incumbent LECs, all high-cost universal service mechanisms will continue to operate as
they do today through 2010, and then will be frozen at that level. Incumbent LEC ETCs will continue to

‘receive this level of support if they commit to offer broadband Internet access services to altl customers
. within the service area within five years. If an incumbent LEC does not make this broadband

commitment for a particular service area, the support will be transitioned to the winning bidder of a
reverse auction that will commit to deploy broadband throughout the service area within ten years, and to
.take on carrier of last resort obligations. For competitive ETCs, we adopt a five-year transition, during

‘which their support will be reduced 20 percent each year. While ensuring that broadband Internet access

service is made available to customers in rural and high-cost areas, with the exception of high-cost

.support for rural rate-of-return incumbent LECs, we also cap the overall size of the high-cost mechanism

to protect customers in all areas of the nation from increasing universal service contribution assessments.

13. The requirements that we adopt for disbursement of high-cost universal service support do
‘not apply to providers operating in Alaska, Hawaii, or any U.S. Territories and possessions.”” We ﬁnd
.that these areas have very different attributes and related cost issues than do the continental states.** For
this reason, we are exempting providers in Alaska, Hawaii and U.S. Territories or possessxons from the
;h:gh -cost su Pport requirements and rules adopted herein, and we will address them in a subsequent ‘
proceedmg

1 Controlling the Growth of the High-Cost Fund

14. Consistent with the recommendation of the Joint Board, we cap the total amount of high-cost
universal service support, with the exception of high-cost support for rural rate-of-return incumbent

*2 Providers operating in U.S. Territories and possessions, such as Puerto Rico and Guam, are not subject to the
high-cost support requirements adopted in this order. See Letter from Earl Comstock, Comstock Consulting LLC, to
Marlene Dorich, Secretary, FCC, CC Docket No. 96-45, WC Docket No. 05-377 at 1 (dated Oct. 15, 2008} (asking
the Commission to recognize the higher costs and lower income levels in Puerto Rico in any reform efforts it may
take); Letter from Eric N. Votaw, Vice President-Marketing & Regulatory, GTA Telecom, Inc., to Matlene H,
Dortch Secretary, FCC, CC Docket Nos. 99-68, 96-45, WC Docket No, 05-337 at 1-2 (filed Oct 24, 2008) (asking
'the Commission to recognize that Guam’s costs are higher than the continental United States and that Guam should
be treated separately, along with Alaska and Hawaii, for reform purposes).

4 E.g., Verizon Comme'ns, Inc., Transferor, and América Movil, S.A. de C.V., Transferee, WT Docket No. 06-113,
Memorandum Opinion and Order and Declaratory Ruling, 22 FCC Red 6195, 6211, para, 36 (2007)
(Verizon/dmérica Movil Transfer Order) (describing “difficult to serve terrain and dramatic urban/rural differences”
{in Puerto Rico); Infegration of Rates and Services for Provision of Communications by Authorized Common
Carriers between the Contiguous States and Alaska, Hawaii, Puerto Rico and the Virgin Islands, CC Docket No.
83-1376, Supplemental Order Inviting Comments, 4 FCC Red 395, 396, paras. 7-8 (1989) (Rates and Services
Integration Order) (describing the unique market conditions and structure in Alaska); Letter from Brita D.
Strandberg, Counsel for General Communication, Inc., to Marlene H, Dortch, Secretary, FCC, CC Docket Nos. 01-
92, 96-45, WC Docket No. 05-337 at 2 (Oct. 3, 2008) (discussing Alaska’s particular service needs and network
architecture).

4 Cf. The Establishment of Policies and Service Rules Jfor the Broadcasting-Satellite Service at the 17.3-17.7 GHz
Frequency Band and at the 17.7-17.8 GHz Frequency Band Internationally, and at the 24.75-25.25 GHz Frequency
Band for Fixed Satellite Services Providing Feeder Links to the Broadcasting-Satellite Service and for the Satellite
Services Operating Bi-directionally in the 17.3-17.8 GHz Frequency Band, IB Docket No. 06-123, Report and Order
and Further Notice of Proposed Rulemaking, 22 FCC Red 8842, 8860, para. 47 (2007) {Policies and Service Rules
Jor the Broadeasting-Satellite Service Order) (“Thé Commission is committed to establishing policies and rules that
will promote service to all regions in the United States, particularly to traditionally underserved areas, such as
‘Alaska and Hawaii, and other remote areas.”),
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LECs.** As the Joint Board recogmzed high-cost support currently accounts for more than half of total
federal universal service support.*® Since 1997, when the Commission implemented the universal service
requirements of section 254 of the Act, high-cost support has increased by 240 percent.*’ Although,
earlier this year, we took an initial step to address high-cost fund growth by capping support to
competitive ETCs, that cap was an interim, emergency measure, pending a closer examination of the steps
necessary to achieve comprehensive reform.** Many commenters have urged the Commlssmn to cap the
overall amount of high-cost support, rather than limiting the cap only to competitive ETCs.* Although
other commenters oppose the adoption of a cap on the total amount of high-cost support or on the amount
of support available fo incumbent LEC ETCs,”® we find that, to manage the high-cost support mechanism
effectively, we must control its growth, and that capping support in the manner discussed below will
provide specific, predictable, and sufficient support to preserve and advance universal service.’

f" Comprehensive Reform Recommended Decision, 22 FCC Red at 20478, 20481, 20484, paras. 2, 11, 26,

45 Comprehensive Reform Recommended Decision, 22 FCC Red at 20484, para. 26. In 2007, total federal universal
service disbursements amounted to approximately $6.95 billion, Of that amount, approximately $4.29 billion, 62%,
was disbursed as high-cost support, 'USAC 2007 ANNUAL REPORT at 51.

47 See 2007 UNIVERSAL SERVICE MONITORING REPORT at 3-14, tbl. 3.1 (high-cost support in 1997 was
approximately $1.26 billion, compared with approximately $4.29 billion in 2007). Even taking into account the fact
that additional interstate support mechanisms, Interstate Access Support (IAS) and Interstate Common Line Support
{ICLS), were created in 2000 and 2001, respectively, high-cost support has still increased by more than 45%, from
approximately $2,94 billion in 2002 to its current level of approximately $4.29 billion, Id.

' See Interim Cap Order, 23 FCC Red at 8834, para, 1,

4% See CenturyTel High-Cost Reform NPRMs Comments at 18 (existing high-cost support mechanisms should be
frozen at the study ares level or on a statewide basis to provide funding certainty and encourage investment);
Chinook High-Cost Reform NPRMs Comments, Attach. at 5-6 (any cap on universal service support should apply to
all ETCs, including incumbent LECs}); Connecticut Dep’t of Pub. Util. Control High-Cost Reform NPRMs
Comments at 5 (supporting a cap on high-cost support set at the 2007 level); Florida PSC High-Cost Reform NPRMs
Comments at 2 (supporting the recommendation to cap the overall size of the high-cost fund); Information
Technology Industry Council (ITI) High-Cost Reform NPRMs Comments at 7 (an overall cap should be applied to
control the size of the high-cost mechanism); NCTA High-Cost Reform NPRMs Comments at 19 (the Joint Board's
proposal to cap the overall size of the high-cost mechanism is *a welcome dose of fiscal responsibility™); National
Consumer Law Center Joint Board Comprehensive Reform NPRM Comments at 2-3 (supporting the Joint Board’s
proposal to cap the overall high-cost fund); Verzon/Verizon Wireless High-Cost Reform NPRMs Comtnents at 2-3,
6-9 (Commission should cap the overall high-cost fund).

50 See Frontier High-Cost Reform NPRMs Comments at 6-7; JSI High-Cost Reform NPRMs Comments at 6;
Montana Telecommunications Ass’n High-Cost Reform NPRMs Comments at 21-22; NECA High-Cost Reform
NPRMs Comments at 17-20; TCA High-Cost Reform NPRMs Commenis at 10-11; TDS High-Cost Reform NPRMs
Comments at 8-9; Missouri Small Telephone Company Group (MSTC) High-Cost Reform NPRMs Reply at 5-7;
Utah Rural Telecom Ass'n High-Cost Reform NPRMs Reply at 5.

3 47 U.S.C. § 254(b)(5); see CenturyTel High-Cost Reform NPRMs Comments at 18; Comcast High-Cost Reform
NPRMs Comments at 3, 11; Florida PSC High-Cost Reform NPRMs Comments at 8—9; National Consumer Law
Center Joint Board Comprehensive Reform NPRM Comments at 2; NCTA High-Cost Reform NPRMs Comments at
4—6; New Jersey Division of Rate Counsel High-Cost Reform NPRMs Comments at 52-54; Oregon PUC High-Cost
Reform NPRMs Comments at 2-3; Sprint Nextel High-Cost Reform NPRMs Comments at 3; USTelecom High-Cost
Reform NPRMs Comments at 2; Verizon/Verizon Wireless High-Cost Reform NPRMs Comments at 7; New Jersey
Division of Rate Counsel High-Cost Reform NPRMs Reply at 64-65; Sprint Nextel High-Cost Reform NPRMs
Reply at 8-9; State Commissioners High-Cost Reform NPRMs Reply at 2; Texas Office of Public Utility Counsel
Joint Baara’ Comprehensive Reform NPRM Reply at 2; Vlrgm Mobile H:gh-Cast Reform NPRMs Reply at 3—4, The
(contitued....)
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‘(continued from previous page)
,Commission has already implemented caps on the schools and libraries and rural health care universal service
mechanisms, Universal Service First Report and Order, 12 FCC Red at 9054, 9140, paras, 529, 704 (establishing a

15, We find it necessary to cap the highizdoStigth&hism as a first step toward fulfilling our

: statutory obligation to create specific, predictable and sufficient universal service support mechanisms,”
\As the United States Court of Appeals for the Fifth Circuit held in Alenco: “[t]he agency s broad

discretion to prov1de sufficient universal service funding includes the declsmn to impose cost controls to
avmd excessive expenditvres that will detract from universal service.””® The Alenco court also found that

“excessive funding may itself violate the sufficiency requirements,”* and the United States Court of
Appeals for the Tenth Circuit has stated that “excessive subsidization arguably may affect the
affordability of telecommunications services, thus violating the principie in [section] 254(b)(1)."** Given
the excessive growth in high-cost support, we find it necessary to cap this mechanism to ensure that

_unsubsidized users who contribute to the fund are not harmed by excessive subsidization.

16. Therefore, we take several steps to limit the growth of high-cost support. First, excluding
support to rural rate-of-return incumbent LECs, we cap the overall high-cost fund at the total amount of
high-cost support disbursed by the Universal Service Administrative Company (USAC) for December
2008 on an annualized basis, net of any prior or past period adjustments. Although we agree with the
Joint Board’s recommendation to cap the high-cost mechanism, rather than set such a cap at the 2007
level of high-cost support as the Joint Board recommended, we find it is more appropriate to set the cap at
the level of support disbursed by USAC in December 2008 on an annualized basis. Furthermore, for
incumbent LECs other than rural rate-of-return incumbent LECs, we freeze each incumbent LEC ETC’s
individual, annual high-cost support at the amount of support, on a lump sum basis, that the ETC received
in December 2008 annualized, net of any prior or past period adjustments, on a study area or service area
basis.*® For rural rate-of-return incumbent LECs, all high-cost universal service support mechanisms
utilized by rural rate-of-return incumbent LECs continue to operate as the do today through 2010. This
includes high-cost loop support (HCLS), local switching support (LSS), interstate common line support
(ICLS), safety net additive support, and safety valve support. Support from these mechanisms wilt be
frozen by study area at 2010 levels.”’

$2.25 billion annual cap for the schools and libraries mechanism and a $400 million annual cap for the rural health
care mechanism); see also 47 C.F.R. §§ 54.507(a), 54.623(a).

2470U8.C. § 254(b)(5); see also Universal Service First Report and Order, 12 FCC Red at 9054 9140, paras. 529,
704,

3 flenco Comme'ns, Inc. v. FCC, 201 F.3d 608, 620-21 (5" Cir. 2000) (4lerco).
3 Alenco, 201 F.3d at 620.

55 Owest Comme'ns Int'l Inc. v. FCC, 398 F.3d 1222, 1234 (10 Cir. 2005).

3 Pursuant to section 214(e)(5) of the Act, the term “service area” is used to refer to the geographlc area established
by a state commission or this Commission for the purpose of determining universal service obligations and support
mechanisms. 47 U.S.C. § 214(e)(5) For a rural telephone company, section 214(e}(5) states that “service area”
shall mean the rural company’s “study area” unless and until the Commission and the states establish a different
definition of service area for such company. Jd. In this order, we uss the terms “service area” and “study area”
interchangeably. Nothing in this order is meant to change any redefinitions of service area previously established by
the Commission and/or the stale commissions.

57 L etter from John N. Rose, President, OPASTCO, and Kelly Werthingon, Executive Vice President, WTA, to
Marlene H. Dortch, Secretary, FCC, CC Docket No, 96-45, 01-92, WC Docket No. 05-337, Attach. at 2 (filed Oct.
29, 2008) {Corrected OPASTCO/WTA Oct. 29, 2008 Ex Parte Letter). ,
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17. As discussed below, for competlhve ETCs, we provide a five year transition, during which
their support is reduced in equal steps.”® More specifically, for each competitive ETC, a base-line level of
support will be determined based on the total support received by that competitive ETC for the twelve
months prior to the effective date of the order. For the twelve months following the effective date of the
order, each competitive ETC will receive support equal to 80 percent of its baseline support amount. In
year two, each competitive ETC will receive support equal to 60 percent of its baseline support amount.

In year three, each competitive ETC will receive support equal to 40 percent of its baseline support
amount. Inyear four, each competitive ETC will receive support equal to 20 percent of its baseline
support amount. Finally, in year five, existing high-cost support for competitive ETCs will be eliminated.

18. Consistent with section 254(b)(5) of the Act, we find that capping high-cost support in this
manner will enable ETCs to predlct the specific level of support that they will receive should they choose
to participate in the program.” To the extent that an incumbent LEC ETC determines that it cannot offer
broadband Internet access service throughout its service area at the specified level of support, as discussed
below, that particular study area will be deemed an “Unserved Study Area,” and we will conduct a
reverse auction to determine the entity capable of meeting our service requirements and the amount of
support to provide for that area. In fact, through the reverse auction process, it will be the bidders, not the
Commission, that determine how much support they would need to offer service. Finally, as discussed
below, if the reverse auction process does not yield a winning bidder, the Commission will reexamine
whether it needs to take further action with regard to'this situation, should it arise,

2. Conditiﬁning Support on Oi‘fering Broadband Internet Access Service

19. The broadband era is here. Those of us who have broadband Internet access service use it to
communicate, to work, to get vital information, to be educated, and to be entertained. Broadband Internet
access service—a novelty at the time of the passage of the 1996 Act—is now mainstream. Yet some
Americans still lack access to this vital service, and as Commissioner Copps has said, “does America at
the beginning of the 21st century become technologically stagnant or the leader of the Digital Age? For
me, the answer to that question depends in some significant measure upon whether we succeed in
bringing high-speed, high-value broadband and an open Internet to all Americans . . . rural as well as
urban folks . . . "

20. Today, we modify our high-cost support system fundamentally to spur deployment and
ensure that all Americans have access to broadband. Specifically, for incumbent LECs, we make offering
broadband Internet access service a condition of being eligible to receive high-cost support. As we
explain below, we will require all incumbent LECs to certify whether or not thePr will commit to offering
broadband Internet access throughout their supported study areas in five years.” Those who make that

58 Letter from Paul W, Garnett, CTIA, to Marlene H. Dortch, Secretary, FCC, CC Docket No. 01-92, WC Docket
Nos. 04-36, 05-337,06-122 at 1 (filed Oct, 22, 2008) (CTIA Oct. 22, 2008 Ex Parte Letter).

9 47 U.S.C. § 254(b)(5).

50 Remarks of Commissioner Michael J. Copps, Pike & Fischer's Broadband Policy Summit 1V, Washington, DC
(June 12, 2008), available at hitp://hraunfoss.fec.pov/edacs public/attachmatch/DOC-282890A 1.pdf.

6! See'supra note 56 (explaining use of the terms “study area” and “service area” in this order). We understand the
concern of commenters who point out the need for more granular information on broadband availability. See
Comprehensive Reform Recommended Decision, 22 FCC Red at 20481, para. 13; see also Comeast High-Cost
Reform NPRMs Comments at 13—16; GCI High-Cost Reform NPRMs Comments at 34-36; NCTA High-Cost
Reform NPRMs Comments at 20; New Jersey Rate Counsel High-Cost Reform NPRMs Comments at 21-22; New
York State PSC Joint Board Comprehensive Reform NPRM Comments at 1, 5-6; TCA High-Cost Reform NPRMs
Comments at 11-12; USTelecom High-Cost Reform NPRMs Comments at 36; Embarq High-Cost Reform NPRMs
(continued....)
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commitment will continue to receive their citrent levels of Support. Auction winners, as well, must
commit to offering broadband Internet access service throughout their supported areas as a condition of

' receiving even initial support. We also explain the obligations related to this condition, including carrier-
of-last-resort-type obligations,

21. We believe that imposing this condition on the receipt of high-cost support for incumbent

LECs and auction winners is fully consistent with and indeed promotes Congress’s overall objectives as
stated in section 254 of the Communications Act and section 706 of the 1996 Act.5? Section 254(b)(2) of
the Act instructs the Commission to base policies for the advancement of universal service on the
principle that “[a]ccess to advanced telecommunications and infornation services should be provided in
all regions of the Nation.”® Similarly, section 254(b)(3) states that “[c]onsumers-. . . in rural, insular, and

" high-cost areas, should have access to . . . advanced telecommunications and information services, that
are reasonably comparable to those services provided in urban areas and that are available at rates charged
for similar services in urban areas.”® Indeed, Congress even established the definition of universal

" service as “an evelving level of telecommunications services . . . taking into account advances in
telecommunications and information technologies and services.”® We believe that imposing a broadband
condition on receipt of high-cost support by incumbent LECs and auction winners advances the general

. purposes of section 254 of the Act as just described and also advances Congress’s objective stated in
 section 706 of the 1996 Act to “encourage the deployment on a reasonable and timely basis of advanced

«telecommunications capability to all Americans.”*® We also see no reason why conditioning the receipt

«{continued from previous page) -

- Reply at 8-10, The Commission has recently undertaken a major effort to gather more specific and granular data
+about broadband subscribership and availability. See Development of Nationwide Broadband Data to Evaluate

' Reasonable and Timely Deployment of Advanced Services to All Americans, Improvement of Wireless Broadband
Subscribership Data, and Development of Data on Interconnected Voice over Internet Protocol (VoIP)
Subscribership, WC Docket No. 07-38, Report and Order and Further Notice of Proposed Rulemaking, 23 FCC Red
9691, 970809, paras. 34-35 (2008) (Broadband Data Gathering Order) (seeking comment on, among other things,

. adopting a national broadband mapping program). We believe our refined broadband data gathering program will
help all of us better assess where our broadband availability needs are greatest. For purposes of implementing the

~broadband deployment program of this order, we ask incumbent LECs to identify where they will and wiil not

“commit to broadband availability, thus identifying where we need to proceed to a reverse auction,

62 47U.S.C. §§ 157 nt, 254. Some commenters suggest that adding broadband Internet access service to the list of
"“supported services” would be inconsistent with section 254(c)(1) of the Act because broadband Internet access
service is an information service, not a telecommunications service, See SouthernLINC High-Cost Reform NPRMs
‘Comments at 30-31; Verizon/Verizon Wireless High-Cost Reform NPRMs Comments at 31-32; SouthemLINC
High-Cost Reform NPRMs Reply at 42-43; Sprint Nextel High-Cost Reform NPRMs Reply at 16-17. Using the
-universal service program to ensure universal broadband availability, however, is fully consistent with the statute as
explained above. In addition, section 254(c)(2) provides that “[t]he Joint Board may, from time to time, recommend
to the Commission modifications in the definition of the services that are supported by Federal universal service
support mechanisms.” 47 U.S.C, § 254(c)(2). The Joint Board did just that in the Comprehensive Reform
Recommended Decision, in which it recommended that we add broadband Intemet access service to the list of
services eligible for support under section 254. See Comprehensive Reform Recommended Decision, 22 FCC Red at
20491, para. 56. In this order, we achievs the Joint Board’s goal by conditioning receipt of federal high-cost support
on an ETC’s commitment to offer broadband Infernet access service throughout its service area, but we do not add-
broadband Internet access service to the list of universal service supported services.

% 47 U.8.C. § 254(b)(2) (cmphasis added).
# 47 U.S.C. § 254(b)(3) (emphasis added).
% 47 US.C. § 254(c)(1) (emphasis added).
58 470.5.C. §§ 157 nt, 254.
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of high-cost support on offering broadband Internet access service is not permissible under the
Commission’s authority to promulgate general rules related to universal service.®’

22. Broadband Internet Access As a Condition to Receiving High-Cost Support. Consistent with
the objectives of sections 254 and 706 as just described, all incumbent LECs and auction winners must
offer broadband Internet access service to all customers in their supported service areas as a condition of
receiving universal service high-cost support, Since the Commission adopted universal service rules in
response to the 1996 Act, broadband Internet access service has evolved into a critical service for
American consumers, The importance of this evolution is reflected in Congress’s recent finding that
“[t}he deployment and adoption of broadband technology has resulted in enhanced economic
development and public safety for communities across the Nation, improved heath care and education
opportunities, and a better quality of life for all Americans, [and] [¢]ontinued progress in the deployment
and adoption of broadband technology is vital to ensuring that our Nation remains competitive and
continues to create business and job growth.”®" The majority of consumers who use broadband Internet
access service today rely on it for telework, access to banking services, interaction with government,
entertainment, shopping, access to news and other information, and so many other uses.*” Broadband
Internet access plays a special role in rural areas, reducing the burdens of distance.” For example, high-
speed connections to the Internet allow children in rural areas to have access to the same information as
school children in urban areas. Telemedicine networks made possible by broadband Internet access
service also save lives and improve the standard of healthcare in sparsely populated, rural areas that may
lack access to the breadth of medical expertise and advanced medical technologies available in other
areas.”’ Broadband service also enables the sharing of critical, time-sensitive information with first

%7 The Commission has previously considered imposing conditions on the receipt of high-cost support, See
Universal Service First Report and Order, 12 FCC Red at 8831, para, 98. And of course, today’s recipients of high-

. cost support must comply with many obligations that are not explicitly spelled out in the statute. For example, to be

designated as an ETC, an applicant must demonstrate that it has back-up power. See Federal-State Joint Board on
Universal Service, CC Docket No, 96-45, Report and Order, 20 FCC Red 6371, 6382, para. 25 (2005) (ETC
Designation Order),

" Broadband Data Improvement Act, Pub. L. No. 100-385, 122 Stat. 4096, § 102(1)~(2) (2008).

% Arecent survey finds that, compared to Internet users with dial-up service at home, those with broadband service
at home are far more likely to engage in 14 different types of Internet-related activities on a typical day. These
activities include using an online search engine, checking for weather reports, getting news, visiting a state or local
government Web site, obtaining job information, watching a video, and downloading a podcast. The daily use of a
search engine, for example, is reported by 57% of the broadband users as compared to only 26% of the dial-up users.
See JOHN B. HORRIGAN, PEW INTERNET & AMERICAN LIFE PROJECT, HOME BROADBAND ADOPTION 2008 at 19
(2008) (2008 PEW BROADBAND ADOPTION STUDY), available at

hap://'www.pewinternet.org/pdfs/PIP Broadband 2008.pdf.

™ For example, the California Broadband Task Force. Report finds broadband service critical to expanding job
opportunities for rural residents. It observes, for example, that broadband has facilitated the use of *homeshoring,”

" or the use of home-based workers for providing customer service, instead of requiring employees to adhere to a

strict work schedule at a centralized location. This report also finds that broadband offers farmers better aceess to
market information and allows them to expand their potential customer base. See FINAL REPORT OF THE
CALIFORNIA BROADBAND TASK FORCE at 13 (Jan. 2008) (CALIFORNIA 2008 BROADBAND REPORT), available at

http://www.calink.ca.gov/taskforcereport/,

™! See Rural Health Care Support Mechanism, WC Docket No. 02-60, Order, 21 FCC Red 1111 1, 11112, para. 5
(2006); see also SUSANNAH FOX, PEW INTERNET & AMERICAN LIFE PROJECT, THE ENGAGED E-PATIENT
POPULATION at 1 (2008) (finding that home broadband users are twice as likely as home dial-up users to do health
research on a typical day), available at http://www.pewintemet.org/pdfs/PIP Health Aug08.pdf.
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responders, government officials, and health care providers, thereby i \mpmvmg the govemment‘ S abmty
1o provide a comprehensive and cohesive response to a public health crisis in coordination.”

23. Despite the advances in broadband technology and the deployment of infrastructure to
accommodate higher bandwidth speeds, ublqmtous broadband availability does not exist throughout the
nation—especially for those consumers in rural areas.” In March 2008, the Commission’s most recent
data revealed that more than half of the households in the United States now subscribe to a high-speed

.service provider and at least one high-speed service provider is providing service in excess of 200 kbps in
at least one direction in 99.9 percent of zip codes in the country.” The broadband subscription rate is
much lower in rural areas, however. A 2008 survey finds that the percentage of rural households
subscribing to broadband service is only 38 percent—well below the 57 percent and 60 percent
subscription rates found in urban and suburban areas, respectively.” This survey concludes that the lack
of broadband availability very likely accounts for some of this dlsPanty 8 Moreover, this conclusion is
consistent with the results of residential surveys in several states.”” We find that making the offering of
broadband Internet access service a condition of receiving universal service high-cost support can bring

2 A recent report to Congress concludes that “Im]odern broadband communications networks and applications

. present an enormous opportunity to radically improve the manner in which emergency information is shared by
health officials. Broadband services enable bandwidth intensive information such as video, pictures, and graphics to
be transmitted faster and in a more reliable and secure manner.” JOINT ADVISORY COMMITTEE ON
COMMUNICATIONS CAPABILITIES OF EMERGENCY MEDICAL AND PUBLIC HEALTH CARE FAC]LITIES REPORT TO
CONGRESS 2 (Feb. 4, 2008), available at
htip://enerpycommerce.house.gov/Press 1 10/JAC.Report FINAL%20Jan.3.2008.pdf.

3 See, e.g., Cellular South High-Cost Reform NPRMs Comments at 10; see also generaily 2008 PEW BROADBAND
ADOPTION STUDY at 11-12.

™ See FCC, HIGH-SPEED SERVICES FOR INTERNET ACCESS: STATUS AS OF DECEMBER 31,2006, tbl. 15 (2007),
available at hitp:/fhraunfoss.fec.gov/edocs_public/attachmateh/DOC-280906A 1.pdf.

7 See 2008 PEW BROADBAND ADOPTION STUDY at 3—4. The survey was conducted by phone from April §, 2008 to
May 11, 2008 among 2,251 American adults, 1,153 of whom were broadband users. Jd.

76 pew acknowledges that the participants in its 2008 survey may report incorrectly as to whether broadband service
-is available where they live. 2008 PEW BROADBAND ADOPTION STUDY at !1. Pew nonetheless concludes that “the
fact that rural residents are more likely to report that broadband isn’t available where they live indicates that
infrastructure availability comes into play in broadband adoption. Some 28% of rural adult Americans without
home high-speed say broadband isn’t available where they live, in contrast to 22% of non-rural Ametricans without
‘broadband who say this. Moreover, 24% of dial-up users in rural areas say having the service available where they
Jlive would prompt a switch to broadband; this compares to the 14% figure for all respondents,” Jd. at 11-12,

" In Ohio, a March 2008 survey of 1,200 residents found broadband service available in 96% of urban homes but in
only 79% of rural homes. See CONNECT OHIO TECHNQLOGY ASSESSMENT: EXECUTIVE SUMMARY at 2 (June 27,
i2008), available at http*/iconnectoh.org/ documents/Res OHExecutiveSummary06252008 FINAL.pdf, In
California, a state-commissioned task force recently found that approximately 500,000 California households, or
almost 1.4 million California residents, are unable to subscribe to broadband service with a speed of at least 500
kbps. The task force identified 1,975 communities without broadband service and concluded that many California
communities do not have access to the higher broadband speeds. See CALIFORNIA 2008 BROADBAND REPORT at 33.
In Tennessee, a July 2007 survey of 1,787 residents having dial-up service at home found that 36% of them did not
subscribe to broadband service bccause it was unavailable to their homes See CONNECTED TENNESSEE, TENNESSEE
RESIDENTIAL CONSUMERS at 22 (2007), available at
http://www.connectedin.org/_documents/CTResidentialSurvey100107.FINAL.pdf.
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this critical service to the remainder of Americans who await its deployment.” In addition, doing so will
further the objective of section 254(b)(3) that consumers in rural, insular, and high-cost areas have access
to advanced telecommunications and information services that are reasonably comparable to those

servicgs provided in urban areas and that are available at rates charged for similar services in urban
areas.

a. Definition of Broadband Internet Access Service

24. For'purposes of satisfying the condition to receive high-cost support, we adopt a definition of
broadband Internet access service that focuses on the end user’s experience, without regard to the types of
facilities, protocols, or other technologies used to deliver that experience. Broadband Internet access
service is therefore defined as an “always on™ service that combines computer processing, information
provision,.and computer interactivity with data transport, enabling end users to access the Internet and use
a variety of apphcatlons, at speeds discussed elsewhere in this order.’® We refer specifically to broadband
Internet access service—an information service—-and not to broadband transmission alone because our
goal is to ensure that all Americans have access to the Internet.®

b. Broadband Internet Access Service Obligations

25, Section 254(b)(1) instructs the Commission to base policies for the advancement of umversal
service on the prmc:ple that quality services should be offered at just, reasonable, and affordable rates,*
Below we provide requirements for offering broadband Internet access service as a condition of receiving
universal service high-cost support. In sum, all incumbent LECs and auction winners must offer
broadband Internet access service, along with all supported services, to all customers throughout their
service areas by the end of a five- or ten-year build-out period consistent with the requirements of this
order.

26. Except as described just below, an incumbent LEC or auction winner may offer broadband
Internet access service using any technology, or combination of technologies, that meets the requirements
for speed set forth in this order. An incumbent LEC or auction winner may also combine services
provided over its own facilities with those provided over another provider’s facilities pursuant to
agreement. Irideed, there may be service areas where it is more economic to offer broadband Internet

™ We disagree with commenters who suggest that it is premature or ill-advised to require all ETCs to offer
broadband because, as discussed below, we do so in a manner that does not increase the size of the high-cost fund.
See, e.g., SouthernLINC High-Cost Reform NPRMs Comments at 30; Sprint Nextel High-Cost Reform NPRMs
Comments at 16-17;‘USTelecom High-Cost Reform NPRMs Comments at 33-34; Western Telecomms. Alkiance
(WTA) High-Cost Reform NPRMs Comments at 73; SouthernLINC High-Cost Reform NPRMs Reply at 41,
Similarly, we.disagree with commenters who argue that government action at the current time would be wasteful as
the market is already taking steps to reach currently underserved areas. See, e.g., NCTA High-Cost Reform NPRMs
Comments at 19--20; Southernl.INC High-Cost Reform NPRMs Comments at 30; SouthernLINC High-Cost Reform
NPRMSs Reply at 42, We cannot wait indefinitely for the benefits of broadband to reach all Americans.

™ See 47 U.S.C. § 254(b)(3).

% See infra paras. 28, 45; see also Appropriate Framework for Broadband Access 1o the Internet over Wireling
Facilities, CC Docket No. 02-33, Report and Order and Notice of Proposed Rulemaking, 20 FCC Red 14853,
14860-61, para. 9 (2005) (Wireline Broadband Internet Access Order), aff°d sub nom. Time Warner Telecom, Inc. v.
FCC, 507 F.Ad 205 (3d Cir. 2007).

¥ As explained below, nothing in this order changes the choice that providers have today to offer broadband
transmission on a common carrjer basis. See infra para. 26,

2 47 U.S.C. § 254(b)(1).
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access service via one technology than another and wé explicitly provide for even a smgle provider to

take advantage of the inherent benefits of different technologles for different areas.”” Furthermore, an
incumbent LEC or auction winner can combine a common carner offering of broadband transmission™
with the information processing capabilities described above so long as what fhe end user receives is in
fact broadband Internet access service.

27. In general, an incumbent LEC or auction winner cannot use satellite broadband technology to
smeet its obligations under this order absent a waiver from the Commission. We are concerned that
~broadband Internet access service provided via satellite differs from broadband Internet access prov:ded
over other technologies in two important ways. ‘First, satellite-provided broadband Internet access service

|s subject to latency due to the amount of time it takes a signal to travel between the satellite and the user.
¥ Latency ranges from a quarter of a second to almost a second, making the use of applications that
.Tequire a very fast response difficult or ll'l'lpOSSlb]e and substantially degrading the quality of other
'ﬂapphcatmns like voice over Internet protocol.” Second, satellite-provided broadband Internet access
«service is subject to degradation due to weather events {“rain fade™) to a preater degree than other
"wireless technologies.™ For these reasons, we find that satellite-provided broadband Internet access
service cannot be the primary means by which we serve rural America. We recognize, however, that for

¥ Thus, we are not favoring wireline technology over another, But see Virgin Mobile High-Cost Reform NPRMs
‘Reply at 5~6.

Y See Wireline Broadband Internet Access Order, 20 FCC Red at 14900-01, paras. 89-90 (giving providers of
wireline broadband Internet access the choice to offer broadband transmission on a common carrier basis or a non-
‘common carrier basis).

#3 See supra para. 24.

% See, e.g., COMPUTER SCIENCEAND TELECOMMUNICATIONS BOARD, NATIONAL RESEARCH COUNCIL, BROADBAND:
BRINGING HOME THEBITS 145 (2002) (BRINGING HOME THE BITS); BroadbandInfo.com, Inside the World of
‘Satellite Broadband, BroadbandInfo.com, http://www.broadbandinfo.com/satellite/intro-to-satellite.htm] (last visited
Nov. 3, 2008) (stating that because the satellites providing broadband signals orbit the earth approximately 22,300
miles above the surface, there is a lag time between the sending and receiving of the satellite broadband signal).

47 See BRINGING HOME THE BITS 145 (explaining that for Internet telephony, the delay can cause a real degradation
in usability); Jon Norwood, Overview of Satellite Internet—Comparing the Main Features of Broadband Satellite
(Oct. 17, 2006), available at http://www.velacitypuide.com/satellite/satellite-intemet-comparison.html (last visited
Oct. 24, 2008) (stating that signal delay to a satellite ranges from around 500 1o 900 milliseconds, and that this
latency can render any software that requires real-time user input problematic at best); BroadbandInfo.com, Inside
the World of Satellite Broadband, available at http://www.broadbandinfo.com/satellite/intro-to-satellite.htm! (last
visited Oct. 24, 2008) (stating that for certain broadband Internet real-time applications, such as e-gaming, the
latency is enough to cause severe interference with the application).

W See, e.g., Inquiry Concerning the Deployment of Advanced Telecommunications Capability to All Americans ina
Reasonable and Timely Fashion, and Possible Steps To Accelerate Such Deployment Pursuant to Section 706 of the
Telecommunications Act of 1996, CC Docket No. 98-146, Second Report, 15 FCC Red 20913, 20938, para. 59
(2000) (explaining that areas subject to extreme rain or snow may have difficulty receiving satellite signals in those
conditions, and describing it as a limitation to satellite Internet last-mile facilities); see also Howstuffworks.com,
How Does Satellite Internet Operate?, httpy//computer.howstuffiworks.com/question606.html (last visited Oct. 24,
2008) (explaining that, as for satellite TV, heavy rains can affect reception of Internet signals); Skycasters,
Broadband Satellite Internet: 99.44% System Relinbility, http://www.skycasters.com/satellite-internet-service-
specs/system-reliability.html (last visited Oct. 31, 2008) (explaining that rain fade is a short duration period during
which the loss of satellite service occurs when intense storm cells are Iocated directly between the satellite and the
satellite dish). -
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certain customers, satellite-provided broadband may be the only economic means of reaching them,
Therefore, all incumbent LECs and auction winners may apply to the Commission for a waiver to be able
to meet their commitments under this order by offering broadband Internet access service via safellite to

certain customers, based on a specific, detailed showing that there is no other economic option for serving
. those customers.* If the Commission grants such a waiver with regard to particular customers, that
waiver may be transferred if a different ETC becomes subject to the obligation to offer broadband to
those customers. In addition, we adopt the OPASTCO/WTA proposal that we create a “limited automatic
exception for high-cost loops™ for rural rate-of-return incumbent LECs, More specifically,
OPASTCO/WTA propose: “The broadband build-out requirement has a limited automatic exception for
“very high-cost loops and allows rural RoR ILECs to serve those customers by satellite without filing a
waiver request. A very high-cost loop is defined as a loop in which the additional cost to provide
broadband is in excess of 150 percent of the carrier’s study area average loop cost. The automatic
exception cannot apply to more than two percent of a carrier’s total loops within a study area,”*®

3. Incumbent LECs’ Commitment to Offer Broadband

28, As discussed above, as a condition of receiving federal high-cost universal service support,
all incumbent LECs and auction winners must offer broadband Internet access service.”’ Therefore,
incumbent LECs receiving high-cost support must certify to the Commission, for each study area® for
which they receive high-cost support, whether or not they wiil offer broadband Internet access service to
all customers within that study area, consistent with the requirements of this order, within five years of
the due date of their commitment.” This certification must include a commitment to offer broadband

Internet access service with download speeds equal to or greater than 768 kbps and upload speeds greater
than 200 kbps.*

‘ 29. Incumbent LECs that file a certification for a particular study area indicating that they will
offer broadband Internet access service under the terms specified in this order will continue to receive
their current levels of high-cost support for that study area, which will be deemed a “Committed Study
Area,” We specify the precise benchmarks that the incumbent LEC must meet over the five-year build-
out period, and the consequences for failure to do so, below,”

30. As discussed above, except for rural rate-of-return incumbent LECs, we freeze each
incumbent LEC ETC’s individual high-cost support at the amount of support, on a lump sum basis, the
ETC received in December 2008 annualized, net of any prior or past period adjustments, on a study area
or service area basis.”® For rural rate-of-return incumbent LECs, all high-cost universal service

% If an incumbent LEC or auction winner is permitted to use satellite service, the ETC may not charge a higher price
to customers served by satellite than it charges to customers served by another broadband technology.

% Corrected OPASTCO/WTA Oct, 29 Ex Parte Letter, Attach. at 2,
% See supra paras, 19-27, ’
% See supra note 56 (explaining the use of the terms “study area” and “service area” in this order).

% The Wireline Competition Bureau (Bureau) will release a public notice at a future date specifying the manner and
due date of the certification. Other reporting, monitoring, and milestone requirements are set forth below. See infra
paras. 57-63.

* This tier of broadband is similar to the tier described as “Basic Broadband Tier 1" in our Broadband Data
Gathering Order. See Broadband Data Gathering Order, 23 FCC Red at 9700-01, para. 20 & n.66.

% See infra paras, 57-63.

% See supra para, 16
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mechanisms will continue to operate as they &6 today thfough 2010, and then will be frozen at that level.
Incumbent LEC ETCs committing to offer broadband Internet access service within a study.area
consistent with the requirements of this order will continue to receive the frozen hlgh-cost support amount
for that study area.”’

31. Study areas for which incumbent LECs either certify that they will not offer broadband in
five years as described herein, or for which the incumbent LECs fail to file any certification at all, will be
~deemed “Unserved Study Areas.” For these areas, the Commission will conduct a reverse auction as
described below, awarding high-cost support to a bidder that will commit to take on carrier of last resort
‘ obl1gat10ns and to offer broadband Internet access service throughout the study area.

4. Reverse Auctions for Study Areas Unserved by Broadband

32. The Joint Board recommended that the Commission’s universal service goals include
_universal availabxlxty of broadband Internet service at affordable and comparable rates for all rural and
non-rural areas.”® While we are not adopting the Joint Board’s recommendation to create a separate
“broadband fund, we agree with the Joint Board’s goal that broadband Internet access service should be
"universally and affordably available. We are therefore allowing incumbent LECs recelvmg high-cost
“support to continue to receive such support if they commit to offer broadband services throughout their
supported service areas by the end of a five-year build-out period. We anticipate, however, that in some

-study areas, the incumbent LEC may decline to make that commitment., For these Unserved Study Areas,
‘we will conduct a reverse auction for the right to receive high-cost support.”®

33. We sought comment in our Reverse Auctions NPRM on the merits of using reverse auctions,
.aform of competitive bidding, to decide how much high-cost support to provide to ETCs serving rural,

%7 Some incumbent LECs assert that they will not be able to commit to provide broadband Internet access service to
'all customers within their study areas at the frozen level of support. See, e.g., Letter from Eric N, Einhorn, V.P.
Federal Govemment Affairs, Windstream, to Marlene H. Dortch, Secretary, FCC, CC Docket Nos. 01-92, 96-45,
,99-68, WC Docket Nos. 05-337, 06-122, 08-152, 07-135, at 3 (filed Oct. 27, 2008); Letter from Gregory J. Vogt,
"Counsel for CenturyTel, Inc., to Marlene H. Dortch, Secretary, FCC, CC Docket Nos. 01-92,.99-68, 96-45, WC
‘Docket No. 05-337, at 2 (filed Oct, 20, 2008); Letter from Daniel Mitchell, Vice President Legal & Industry, NTCA,
:to Marlene H. Dortch, Secretary, FCC, CC Docket Nos. 01-92, 96-45, WC Docket Nos. 05-337, 04-36, at 1-2 (filed
Oct. 28, 2008). First, to the extent incumbent LECs cannot build out their networks to provide broadband to all
customers in their study areas, they may seek a waiver to provide service via satellite technology, as discussed

above. Second, universal service support is not meant to subsidize high-cost carriers, but rather it is meant to

‘support customers in hxgh-cost areas, See Alenco, 201 F. 3d at 620 (“The Act only promlses universal service, and
; that is a goal'that requires sufficient funding of customers, not providers. So long as there is sufficient and
! ‘competitively-neutral funding to enable all customers to receive basic telecommunications services, the FCC has
satisfied the Act and is not further required to ensure sufficient funding of every local telephone provider as well.”).
Therefore, if an incumbent LEC cannot provide broadband service at the frozen support levels, support will go to a
reverse auction winning bidder who can provide such service at or below that fevel on a more efficient basis. Third,
as discussed below, to the extent that a reverse auction does not produce a winning bidder, the Commission will
reexamine support to that study area. Finally, for rural rate-of-return incumbent LECs, all high-cost universal
service mechanisms will continue to operate as they do today through 2010, and then will be frozen at that level.

9 See Comprehensive Reform Recommended Decision, 22 FCC Red at 20491-92, paras, 56—62.

* Many commenters, in particular those representing rural telephone companies, opposed the use of reverse
auctions to award high-cost support to carriers of last resort in rural areas. See, e.g., OPASTCO Reverse Auctions
Comments at 16-21; NTCA Reverse Auctions Comments at 30-46. Under the measures we adopt today, reverse
auctions will be conducted only in study areas for which the incumbent LEC receiving high-cost support has not
committed to offer broadband Intemet access service.
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insular, and high-cost areas.'™ In a reverse duction, support generally would be determined by the lowest
bid to serve the auctioned area.’®’ We conclude that using a reverse auction method for identifying both
the recipient of high-cost support for an Unserved Study Area, as well as the amount of support, is

appropriate because the winning bid should approach the minimum level of subsidy required to achieve
our universal service goals." In contrast, a support mechanism based on cost or on a cost model
provides no incentive for an ETC to provide supported services at the minimum possible cost,'” In
addition, a reverse auction provides a fair and efficient means of eliminating or reducing the subsidization
of multiple ETCs in a given region.'™ For these reasons, we find that a reverse auction offers advantages

over the current high-cost support distribution mechanisms and we adopt a reverse auction plan, as
discussed below.'” '

34. To implement the reverse auctions, there are several issues that must be addressed. We
describe in this part: (1) the geographic area to be auctioned; (2) the reserve price for the reverse auction;
(3) what a winning bidder will receive; (4) how the winning bidder will be selected; and (5) the
qualifications a bidder must demonstrate before it may participate in a reverse auction.

w

a, Geographic Area

35, Inthe Reverse Auctions NPRM, we sought comment on whether we should use the study
area'" as the geographic area for reverse auctions.'®’ We observed that high-cost support today is

190 See Reverse Auctions NPRM, 23 FCC Red at 1500, para, 10.
" Reverse Auctions NPRM, 23 FCC Red at 1500, para, 11,

102 Reverse Auctions NPRM, 23 FCC Red at 1500, para. 11; see Connecticut Dep’t of Pub, Util. Control High-Cost
Reform NPRMs Comments at 7 (supporting reverse auctions as a means of controlling and reducing the size of the
universal service fund, while putting the burden on providers to estimate bid amounts); Comcast High-Cost Reform
NPRMs Comments at 7 (noting that the use of raverse auctions could reduce the size of the high-cost fund
significantly).

193 poverse Auctions NPRM, 23 FCC Red at 1500, para. 11; see Letter from Grover Norquist, Americans for Tax
Reform, to Marlene Dortch, Secretary, FCC, CC Docket No, 96-45, WC Docket No. 05-337 at 1 (filed Apr. 14,
2008) (arguing that reverse auctions will create incentives to invest in rural communities and will not finance and
subsidize wasteful carriers).

1 Reverse Auctions NPRM, 23 FCC Red at 1500, para, 11.

19 Although several rural LEC cominenters oppose the use of reverse auctions to distribute high-cost support, as

discussed above, incumbent LECs will not be required to participate in a reverse auction to receive support, so long
as they commit to deploy broadband throughout their study areas. See, e.g., ATA High-Cost Reform NPRMs
Comments at 1315 (opposing the use of reverse auctions});, Alexicon Reverse Auctions NPRM Comments at 2-3
(opposing reverse auctions for rural LECs).

106 5 study area is'a peographic segment of an incumbent LEC’s telephone operations, Generally, a study area
corresponds to an incumbent LEC’s ‘entire service territory within a state, Direct Communications Cedar Valley,
LLC and Owest Corporation Joint Petition for Waiver of the Definition of "Study Area” of the Appendix-Glossary
of Part 36 of the Commission's Rules, Pefition for Waiver of Section 69.2(hk) and 69.605(c) of the Commission's
Rules, CC Docket No. 96-45, Order, 20 FCC Rcd 19180, 19181, para, 2 (WCB 2005). Section 54,207 of the
Commission’s rules provides that a rural telephone company’s service area will be its study area “unless and until
the Commission and the states, after taking into account recommendations of a Federal-State Joint Board instituted
under section 410(c) of this Act, establish a different definition of service area for such company.” 47 CF.R. §
54,207(b); 47 U.S.C. § 214(e)(5). As discussed above, we use the terms “study area” and “service area™
interchangeably in this order. See supra note 56,

197 See Reverse Auctions NPRM, 23 FCC Red at 1503, para, 20.
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generally based on the wireline incumbent LEC'S stidy afeé4:.'® We tentatively concluded that the
wireline incumbent LEC’s study area would be the appropriate geographic area on which to base reverse
auctions.'” We adopt our tentative conclusion that the study area is the best geographic area to use for
several reasons. First, if we allowed bidders to bid to provide service in smaller geographic areas, we
would encourage bidders to bid on areas that are easier or cheaper to serve, leaving our most difficult-to-
serve populations still without broadband service.!'” Conversely, if we required bidders to bid on even
Jarger geographic areas, we might discourage bidders from entering the auction because of the difficulty
in committing to serve an even larger area. Although some commenters oppose using the incumbent
.LEC’s study area,''! use of the study area is consistent with the area we ask incumbent LECs to consider
in making their commitments. Finally, selecting smaller geographic areas for auction would increase the
number of auctions to be held, potentially delaying the conduct of the auction and, therefore, the
‘deployment of broadband to unserved areas.'™? For these reasons, we conclude that the study area is the
Jbest available geographic-area to consider for the auction. We will conduct a reverse auction for each
study area for which the incumbent LEC receiving high-cost support has not committed to offer
Ibroadba}r;sd Internet access service pursuant to the requirements explained above (Unserved Study
‘Areas). '

b. Reserve Price

, 36. In the Reverse Auctions NPRM, we noted that we should establish a reserve price—a
‘maximum level of high-cost support that participants in the auction would be allowed o place as a bid.""*
We observed that a reserve price that is set too low is likely to discourage bidders from participating,
while one that is set too high raises the possibility of providing too much support.'*, We conclude that
the reserve price should be the amount of high-cost support that the incumbent LEC would have been
entitled to receive had it commitied to offer broadband Internet access service within the study area.!'®

37. We set the reserve price in each study area at the incumbent LEC’s current level of high-cost

jm Reverse Auctions NPRM, 23 FCC Red at 1503, para. 20
‘mg Reverse Auctions NPRM, 23 FCC Red at 1504, para. 21.

|"° Thus, we disagree with commenters’ arguments that we should hold auctions for small geographic areas, such as
counties, census block groups, or zip codes. See, e.g., Comcast High-Cost Reform NPRMs Comments at 9; NCTA
High-Cost Reform NPRMs Comments at 16; SouthernLINC High-Cost Reform NPRMs Comments at 24-25;
TracFone High-Cost Reform NPRMs Comments at.6.

M See, e.g., Comcast High-Cost Reform NPRMs Comments at 83-9; NCTA High-Cost Reform NPRMs Comments at
16; SouthernLINC High-Cost Reform NPRMs Comments at 25; TracFone High-Cost Reform NPRMs Comments at
5.

112 See Ohio PUC Reverse Auctions NPRM Comments at 6-7 (generally agreeing that the incumbent LEC’s study
area is the appropriate geographic area on which to base reverse auctions because further disaggrepation could add
cost and delays, and increase the opportunity for creamskimming).

13 See supra paras. 19-31,
114 Reverse Auctions NPRM, 23 FCC Red at 1509, para, 36.
113 Reverse Auctions NPRM, 23 FCC Red at 1509, para. 36.

116 See SouthemLINC High-Cost Reform NPRMs Comments at 22 n.63 (“The Commission would start bidding at
current support levels.”). As discussed above, each incumbent LEC ETC’s individual high-cost support is frozen at
the amount of support, on a lump sum basis, the ETC received in December 2008 annualized, net of any prior or
past period adjustments, on a study area basis. See supra paras. 186, 30.
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support for several reasons. First, we are adopting €aps ori the overall high-cost fund. Setting a reserve
-price will help ensure that overall high-cost funding remains within the caps, because the high-cost
funding for each Unserved Study Area will merely be transferred to another ETC, not increased. In
addition, setting a reserve price at this level will ensure that, even in reverse auctions for particular
Unserved Study Areas that do not garner many bids, those bids will be made b7y providers who are
confident that they can assume all the obligations of the carrier of last resort,'"” as well as the new
broadband service obligations, and provide service more efficiently than the incumbent LEC.!"* Indeed,
.we expect that bidders frequently will offer to provide service using newer and more efficient
technologies than the incumbent LEC uses today. For these reasons, we set the reserve price at the level
'described above, :

c. Auctioned Support

38. For Unserved Study Areas, we will auction the award of high-cost support to provide all
supported services to the entire Unserved Study Area, on a carrier of last resort basis, consistent with the
requirements of this order. The maximum annual award amount will be equal fo the amount of the
winning ?ll;i (Award Amount), paid out as described-in more detail below as certain geographic areas are
built out.

39. The Award Amount is conditioned on the winning bidder providing all supported services as
a carrier of last resort, as the incumbent LEC does today under state law, and meeting the ETC
requirements set forth in the ETC Designation Order.'*® Competitive ETCs are currently required to
provide supported services throughout their service area, even though they may not be, under state law,
the carrier of last resort.”?! In the ETC Designation Order, the Commission adopted additional
requirements for ETC designation proceedings in which the Commission acts pursuant to section
214(e)(6)."? The Commission requires that applicants seeking ETC designation from this Commission

U7 Carrier of last resort obligations for inoumbent LECs are a matter of state ]aw, Under section 214(e)(6), when
the state lacks jurisdiction, the Commission shall make the public interest determination on whether to designate a
carrier an ETC. 47 U.8.C. § 214(e)(6). The ETC requirements include a requirement to provide supported services
throughout the service area, 47 U.5.C. § 214(e)(1).

11¥ Some commenters oppose seiting the reserve price at current incumbent LEC levels, or setting any reserve price,
See OPASTCO High-Cost Reform NPRMs Comments at 19-20; MSTC Group High-Cost Reform NPRMs
Comments at 17~18; North Dakota PSC High-Cost Reform NPRMs Comments at 5. We find that setting the reserve
price at the incumbent LEC support level will provide certainty to bidders and enable bidders with more efficient
technologies to provide broadband in areas where incumbent LECs do not commit to do so. Furthermore, as
discussed below, if a reverse auction provides no winner, the Commission will examine the need for further action.
See infra para. 47.

119 A competitive ETC that currently serves all or a portion of an Unserved Study Area will not receive high-cost
support for the same service area as both a winning bidder and based upon a showing of its own costs. Ifa
competitive ETC that already receives high-cost support within this study area wins the auction, it will lose its
existing high-cost support for particular geographic areas as it begins to receive its Award Amount for those areas.

120 ETC Designation Order, 20 FCC Red 6371. Section 214(€)(6) of the Act gives the Commission authority to
designate carriers as ETCs when those carriers are not subject to the jurisdiction of a state commission. 47 U.8.C. §
214(e)(6). The requirements in the ETC Designation Order currently apply only to Commission-designated ETCs,
although the Commission, in that order, encouraged state commissions to adopt similar requirements. ETC
Designation Order, 20 FCC Red at 6372, 6379, paras. 1, 19.

12! See 47 ULS.C. § 214(c)(1).
22 pre Designation Order, 20 FCC Red at 6380, para. 20.
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demonstrate the following: (1) a commitment and ability to provide services, including providing service
to all customers within its proposed service area; (2) that it will remain functional in emergency

situations; (3) that it will satisfy consumer protection and service quality standards; (4) that it offers local

usage comparable to that offered by the incumbent LEC; and (5) an understanding that it may be required
to provide equal access if all other ETCs in the designated service area relinquish their designations
‘pursuant to section 214(e)(4).'*® We find that the universal service obligations in the ETC Designation
'Order will apply to all competitive ETCs winning reverse auctions; in addition, the auction winner must
accept all of the carrier of last resort obligations of the incumbent LEC for that study area, whether such
obligations are imposed on the LEC pursuant to state or federal law,

40. In addition to the ETC Designation Order requirements, we add two additional requirements
to competitive ETCs winning reverse auctions. First, they must, as a condition of receiving the Award
Amount, offer broadband Internet access service to all customers within the Unserved Study Area.
Second, competitive ETCs winning reverse auctions must offer supported services at a retail price
‘comparable to the retall price charged by the incumbent LEC in that same study area for the same or
equivalent service.”™ In this manner, we ensure that competitive ETCs receiving high-cost support will
continue to make supported services at least as affordable and available as they are today.

! 41. We recognize that a transition mechanism is needed to shift high-cost support from the
incumbent LEC currently receiving it to another ETC that wins an Award Amount. A flash cut would be
harmful in af least two ways. First, the incumbent LEC would immediately lose support upon which it
may rely to maintain supported services as a carrier of last resort to consumers today. It is possible that
removing support from the incumbent LEC would, in some cases, Jeopardlze its provision of services to
some Uusers, ]n addition, granting a full Award Amount immediately to a winning ETC would provide
little incentive for the competitive ETC to build out new facilities to difficult-to-serve areas until the last
possxble moment, as in many cases those areas will be the most expensive to serve. As a result, we
conclude that, prior fo the initiation of an auction, the incumbent LEC for the Unserved Study Area will
be required to identify the distribution of support by geographic area for purposes of the auction and the
transfer of support to the winning bidder. As the winning ETC builds out to those geographic areas and
certifies that it complies with all its obligations under this order for that area, it will receive high-cost
support for that portion of the Unserved Study Area, and the incumbent LEC will no longer receive such
support for that area.'” As the winning bidder takes on carrier of last resort obligations and obtains high-
cost support for an area, the incumbent LEC will no longer receive high-cost support for that area and will
be relieved of its carrier of last resort obligations at both the state and federal levels. We require winning
auction bidders to comply fully with all the requirements of this order by the end of a ten-year build-out
period. :

42, Finally, we address the question of transferability of the Award Amount. We conclude that

123 pre Designation Order, 20 FCC Red at 6380, para, 20; 47 U.S.C. § 214(e)(4).

"lu In adopting this requirement, we are not setting any specific rates, nor does this requirement conflict with the
states’ jurisdiction over infrastate rates. Instead, we are conditioning the receipt of federal universal service support
on an ETC’s provision, on a voluntary basis, of rates comparable to the incumbent LEC’s for equivalent services.

12 The amount of support to be awarded to the winning bidder could be less than the amount of support received by
the incumbent LEC for that same area. The transfer of support will be based on the amount of support, relative to
support for the entire study area, received by the incumbent LEC for the area to be transferred; that same relative
percentage will be used to calculate the amount of award support the auction winner should receive for the same
area. In no event will an incumbent LEC who is not an auction winner continue to receive support for an area once
an auction winner begins to receive support for that same area.
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auction winners may transfer their right to the Award Amount. This transfer could take one of several
forms—an auction winner could be purchased by another entity, the winner could sell assets used to
provide the supported services, or the auction winner could transfer just the right to the Award Amount
itself. The transferee will, in all events, step into the shoes of the auction winner and will be responsible
for meeting all obligations as if it had been the original auction winner. Any such transfer, however, must
be authorized by the Commission before it is consummated.

d. Selecting a Winning Bid

43. In the Reverse Auctions NPRM, we sought comment on whether the reverse auction should
award high-cost support to a single winner or to multiple winners.'® We observed that if only one winner
receives support, this could provide a fair and efficient means of ehmmatmg the subsidization of multiple

ETCs in a region, particularly in areas in which costs are prohibitive."””” We tentatlvelgr concluded that
universal service support auctions should award high-cost support to a single winner.'* We now
conclude that the single winner format will provide the most effective mechanism for determining the
support amount sufficient to meet the universal service goals in any given area.'” We therefore adopt our
tentative conclusion to select one winner in each reverse auction,

44. As we have explained above, in requiring the offering of broadband Internet access service as
.a condition of receiving high-cost support, one of our main goals is to ensure that all Americans have
access to affordable, quality broadband services.'® Achieving this goal will require careful selection of
the winning bidder for a particular Unserved Study Area. As explained in more detail below, the winning
bidder will be the one who commits to offer the highest speed of broadband service—throughout the
entire Unserved Study Area—at a bid amount that is equal to or less than the reserve price (the incumbent
LEC’s current high-cost support amount). In so doing, we work towards making quality, technologically
advanced broadband services available to all Americans, including those in difficult- or expensive-to-
serve areas, rather than settling for lesser broadband service for those Americans who live in high-cost
areas. We acknowledge that, in many cases, the winning bid will not be the cheapest one. But we believe
that encouraging bidders to offer better broadband services at or below a set reserve price will help us
achieve our broadband goals, while keeping an appropriate limit on the amount of high-cost support
disbursed to achieve that goal.

45. For purposes of our reverse auction, we establish three tiers of broadband service, We will
use the term “Basic Broadband Tier 1” to refer to service with download speeds equal to or greater than
768 kbps but less than 1.5 mbps, and upload speeds greater than 200 kbps. We will use the term
“Broadband Tier 2” to refer to service with download speeds equal to or greater than 1.5 mbps and less
than 3 mbps, and upload speeds greater than 200 kbps. We will use the term “Broadband Tier 3 to refer

126 poverse Auctions NPRM, 23 FCC Red at 1501, para, 13,
127 peverse Auctions NPRM, 23 FCC Red at 1501, para, 14,
128 Reverse Auctions NPRM, 23 FCC Red at 1501, para. 14

129 Gee, e.g., Florida PSC High-Cost Reform NPRMs Comments at 4-5; New York PSC Identical Support and
Reverse Auctions NPRMs Comments at 2-3; Verizon/Verizon Wireless High-Cost Reform NPRMs Comments at
21-22, App. at 12. We disagree with commenters who support multiple winner auctions. See, e g., Alltel High-Cost
Reform NPRMs Comments at 40-41; Atlantic Tele-Network Identical Support and Reverse Auctions NPRMs
Comments at 13. We find that supporting a single auction winner is a more efficient means of ensuring the
‘provision of broadband Intemet access in areas where the incumbent LEC has determined that the costs of serving
all customers in the area is prohibitive.

130 See supra paras. 19-23.
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to service with download speeds equal to or Breatéf thari 3 Hibps, and upload speeds greater than 200
kbps.'!

46. We will evaluate bids as follows: for any Unserved Study Area, a bidder will submit a bid to
commit to offering a service falling within Basic Broadband Tier 1, Broadband Tier 2, or Broadband Tier
3 to all customers in the Unserved Study Area. To qualify for an award, the bid must be equal to or less
than the reserve price—that is, equal to or less than the amount of high-cost support received by the
incumbent LEC for that Unserved Study Area.'” The bidder need not specify a specific speed to which it
will commit in any of the three tiers, but it must disciose in which tier its proposed service will fall. The
bid amount will be an amount of high-cost support to provide all supported services'in the Unserved
Study Area as carrier of last resort, subject to all the requirements of this order, including the condition to
offer broadband throughout the Unserved Study Area. The winning bid will be selected through a two-
step process. First, we will identiﬁf the highest speed tier for which there is a valid bid. If there is only

;one bid for that tier, then that is the winning bid, If there are multiple bids within that tier, then the
‘winning bid will be the lowest price bid within that tier."?

47, If a particular reverse auction produces no winner, the study area will be identified as a truly

»high-cost study area. The fact that there is no winhning bidder may indicate that the reserve price was set
.at too low an amount of support. The Commission will reexamine any such study area to determine
whether the frozen high-cost support amount is sufficient, and, if it is not, the Commission will determine
. what fiirther actions should be taken to-ensure that the study area is served by a provider that will meet the
broadband commitment and carrier of last resort requirements. For example, the Commission may
consider disaggregating the study area on a wire center basis for reverse auctlon purposes, or mcreasmg
-the amount of high-cost support set as the reserve price for the study area.” To ensure continued service
to customers during the limited period of time in which the Commission examines these issues, the
"existing incimbent LEC will continue to have all carrier of last resort and ETC obligations, and will
.continue to receive high-cost support frozen at its current level pending transfer of such support to the
swinning bidder of the reverse auction.

e Bidder Qualifications

48. We adopt a number of conditions that bidders must meet before they can participate in any
‘auction, We adopt these requirements to help ensure that any bidder who wins an auction will be capable
of meeting the commitments that flow from being a winning bidder.

49, First, we require that a bidder be an ETC, certified by the Commission or by a state. In the
Reverse Auctions NPRM, we tentatively concluded that an auction bidder must be an ETC covering the
15 We hereby adopt that tentative

i i

31 These terms are similar, but not identical, to terms used in our latest Broadband Data Gathering Order. See
Broadband Daita Gathering Order, 23 FCC Red at 9700~01, para. 20 & n.66.

132 See supra paras. 16, 36,

;”3 For example, assume the Commission conducted a reverse auction for an Unserved Study Area with a reserve
price of $5 and received four bids: §1 to offer Basic Broadband Tier I, $2 to offer Broadband Tier 2, $3 to offer
Broadband Tier 3, and $4 to offer Broadband Tier 3. In that scenario, the winning bid amount would be $3 to offer
‘Broadband Tier 3.

134 See Free Press Oct, 24, 2008 Ex Parte Letter at 12 (arguing that, if a study area receives.no winning bidder in a
reverse auction, then the study area should be disaggregated).

13% Reverse Auctions NPRM, 23 FCC Red at 1500-01 . para. 12; see also, e.g., Florida PSC High-Cost Reform
NPRMs Camments at 5; Indiana Util. Reg. Comm’n High-Cost Reform NPRMs Comments at 12; MSTC Group
(continued....)
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conclusion. Winning bidders must be desigriatéd as ETGs before receiving high-cost support pursuant to
sections 214 and 254 of the Act; therefore, requiring bidders to receive this designation prior to
participating in an auction entails only a small additional burden, This burden is offset by the potential
delay in deploying broadband Internet access service that would result while a non-ETC winning bidder
seeks and obtains ETC designation."”® We note that ETCs are not required to provide all supported
services with their.own facilities.”” ETCs may enter into contracts with other entities to provide some
supported services in part or all of the study area.

50. As a general matter, in our spectrum auctions we require an upfront payment to deter
frivolous or insincere bidding.!** In the reverse auctions we adopt today, we are not requiring an upfront
payment. Instead, we are requiring participants to demonstrate to the Commission a capability to meet
the milestone requirements. This showing will include, for example, evidence of financial resources with
which to undertake the construction or upgrading of facilities necessary to offer broadband Internet access
service. In addition, in areas where the bidder does not currently offer telecommunications services, we
will require the bidder to submit a plan demonstrating the timetable for building the necessary facilities
and obtaining any required permits.

5. Compefitive Eligible Telecommunications Carriers

51. In the Identical Support NPRM, the Commission tentatively concluded that it should
eliminate the current identical support rule for competitive ETCs, because the rule bears no relationship to
the amount of money competitive ETCs have invested in rural and other high-cost areas of the country.'*
In that notice, the Commission tentatively concluded that a competitive ETC should receive high-cost
support based on its own costs, which better reflect real investment in rural and other high-cost areas of
the country, and which create greater incentives for investment in those areas.'*® Because a competitive
ETC’s per-line support is based solely on the per-line support received by the incumbent LEC, rather than
its own network investments in an area, the competitive ETC has little incentive to invest in, or expand,
its own facilities in areas with low population densities, thereby contravening the Act’s universal service

(continued from previous page)
High-Cost Reform NPRMs Comments at 12; Verizon/Verizon Wireless High-Cost Reform NPRMs Comments, App.
at 8.

136 For this reason, we disagree with commenters who argue that we should not require bidders to be ETCs. See
GCl High-Cost Reform NPRMs Comments at 89; Consumers Union (CU) et al. High-Cost Reform NPRMs Reply at
17.

137 Pursuant to section 214(e)(1)(A) of the Act, a common carrier designated as an ETC must offer the services
supported by the federal universal service mechanisms throughout the designated service area either by using its
own facilities or by using a combination of its own facilities and resale of another carrier’s services (including the
services offered by another ETC). 47 U.S.C. § 214(e)(1)(A).

138 See, e.g., Auction of LPTV and TV Translator Digital Companion Channels Scheduled for November 5, 2008,
AU Docket No, 08-22, Public Notice, DA 08-1944, para. 53 (WTB 2008).

139 Identical Support NPRM, 23 FCC Red at 1470, para. 5; see, e.g., Embarq High-Cost Reform NPRMs Comments
at 10 (“It is logically inconsistent to-compensate g carrier for serving ‘high-cost’ areas when there is no evidence-in
the form of cost studies, filings, or model resulis—that the areas being supported are indeed “high-cost® for that
carrier.”"); Frontier High-Cost Reform NPRMs Comments at 4 (asserting that identical support is merely a subsidy to
competitive ETCs, “and there is no basis to tell whether consumers are getting any [u]niversal [s]ervice benefits
whatsoever” from subsidizing competitive ETCs in this manner),

M0 tdentical Support NPRM, 23 FCC Red at 1470, para. 5.
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goal of improving the access to telecommunications services in rural, insular and high-cost areas."

- Instead, competitive ETCs have a greater incentive to expand the number of subscribers, particularly

those located in the lower-cost parts of high-cost areas, rather than to expand the geographic scope of
their networks. As discussed above, the Joint Board recommended elimination of the identical snllpzport

. rule; we agree with the Joint Board and adopt this recommendation and our tentative conclusion.

52. For competitive ETCs, we provide a five-year transition, during which their existing support
is reduced in equal steps.® More specifically, for each competitive ETC, a base-line level of support will
be determined based on the total support received by that competitive ETC for the twelve months prior to
the effective date of the order. For the twelve months following the effective date of the order, each
competitive ETC will receive support equal to 80 percent of its baseline support amount. In year two,

~each competitive ETC will receive support equal to 60 percent of its baseline support amount. In year

three, each competitive ETC will receive support equal to 40 percent of its baseline support amount. In
year four, each competitive ETC will receive support equal to 20 percent of its baseline support amount.

'Finally, in year five, existing high-cost support for competitive ETCs will be eliminated. In the Further
- Notice we seek comment on an appropriate universal service mechanism (or mechanisms) focused on the

‘high-cost support.

deployment and maintenance of advanced mobile wireless services in high-cost and rural areas.
6. Build-Out Milestones and Monitoring, Compliance, and Enforcement

53. We {ind that a rigorous monitoring, compliance and enforcement program is necessary to
ensure that all incumbent LECs and auction winners receiving high-cost support adhere to their obligation
to offer broadband Internet access service throughout their supported service areas by the end of their
respective build-out periods. We therefore establish build-out requirements to monitor providers’
progress toward their build-out commitment. Specifically, and as described in detail below, we require

.each provider receiving high-cost support to meet specific milestones with regard to broadband
+deployment in the years preceding completion.

54. Applicability of Requirements. As an initial matter, we find that the monitoring, compliance
and enforcement requirements we adopt today will apply equally to all recipients of high-cost support that
commit to offer broadband Internet access service as a condition of receiving support. Consumers should
expect to receive the benefits of today's order, irrespective of whether an incumbent LEC or winning

.auction bidder receives high-cost support in their area. We find that the milestone obligations we impose
.today will not unduly burden any company; rather, they represent efforts we believe carriers would

undertake in the normal course of constructing a broadband network. We therefore apply the monitoring,
compliance, and enforcement requirements below to all incumbent LECs and auction winners that receive

55. Milestones for Committed Incumbent LECs. To ensure that incumbent LECs that commit to

M1 See 47 U.S.C. § 254(b)(3); Alabama PSC High-Cost Reform NPRMs Comments at 3 (“The identical support rule

provides little incentive for ETCs to invest in building their own facilities in rural areas with low population

"densities because their support currently is based solely on the per-line support received by the incumbent, instead of

investment in the network.”).

M2 Comprehensive Reform Recommended Decision, 22 FCC Rcd at 20478, para. 5 (recommending elimination of '
the identical support rule, which “bears little or no relationship to the amount of money competitive ETCs have
invested in rural and other high-cost areas of the country™). '

43 CTIA Oct. 22, 2008 Ex Parte Letter at 1. The calculation of support provisions in this Part apply to competitive

ETCs that do not receive high-cost support as the result of winning a reverse auction. Support for winning auction
bidders, including competitive ETCs, will be based on the bid amount, as discussed above. See supra paras 43-47.
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offering broadband make steady. progress towards offering broadband Internet access service throughout
their entire service areas as required in this order, we adopt milestones based on customer locations where
the incumbent LEC is not yet offering broadband Internet access service (Unserved Customers),'
Specifically, we require incumbent LECs to be capable of providing broadband Internet access service to
an additional 20 percent of their Unserved Customers by the end of each year of the five-year build-out
period. This requirement means that, of the total number of Unserved Customers in the service area,
these carriers must offer broadband to 20 percent by the end of year one, 40 percent by the end of year
two, 60 percent by the end of year three, 80 percent by the end of year four, and 100 percent by the end of
year five. This five-year period starts from the due date of the incumbent LEC commitment.

56. Milestones for Auction Winners. 'To ensure that auction winners make good progress toward
meeting their obligation to become fully compliant with the requirements of this order, we require every
auction winner to be capable of serving 10 percent of the potential customers in the service area by the
end of year two, 25 percent by the end of year three, 50 percent by the end of year four, 65 percent by the
end of year five, 75 percent by the end of year six, 85 percent by the end of year seven, 90 percent by the
end of year eight, 95 percent by the end of year nine, 100 percent by the end of year ten. The absence of a
milestone at the end of year one is intended to allow new service providers sufficient time to plan their
network and to start deploying and marketing it within some parts of the service area. Similarly, the
ascending milestones in the remaining years are intended to permit the auction winner a reasonable time
in which to build its network and services while ensuring that it does not delay in reaching customers who
need this vital service. The ten-year build-out period starts on the date on which that carrier wins the
auction.

57. Consequences of Not Meeting Milestones. For all incumbent LECs and auction winners
receiving high-cost support, failure to achieve any milestone will result in loss of eligibility for support
(and, where this Commission has jurisdiction over the designation of ETC status, loss of ETC status) for
that service area. If the incumbent LEC or auction winner loses its eligibility for support, the study area
will be subject to re-auction. Ifat the end of the build-out period, the incumbent LEC or auction winner is
not fully compliant with all its obligations under this order, including its obligation to offer broadband
Internet service throughout the service area, it will forfeit its eligibility for support and, if its ETC
‘designation 'was made by this Commission, lose its ETC status.

58. Milestone Audits. All milestone data will be subject to audit by the Commission’s Office of
Inspector General and, if necessary, investigated by the Office of Inspector General, to determine
compliance with the build-out requirements, the Act, and Commission rules and orders.'® Service
providers will be required to comply fully with the Office of Inspector General’s audit requirements,
including, but not limited to, providing full access to all accounting systems, records, reports, and source
documents of the service providers and their employees, contractors, and other agents, in addition to all
other internal and external audit reports that are involved, in whole or in part, in the administration of this

14 Customer locations include both residential and business locations within the ETC’s service area.

U5 Gee Comprehensive Review of the Universal Service Fund Management, Adminisiration, and Qversight, Federal-

State Joint Board on Universal Service, Schools and Libraries Universal Service Support Mechanism, Rural Health
Care Support Mechanism, Lifeline and Link-Up, Changes to the Board of Directors for the National Exchange
Carrier Association, Ine., WC Docket No. 03-109, Report and Order, 22 FCC Red 16372, 1638384, para. 24
(Comprehensive Review Report and Order) (requiring “recipients of universal service support for high-cost
providers to retain all records that they may require to demonstrate to auditors that the support they received was
consistent with the Act and the Commission’s rules, assuming that the audits are conducted within five years of
disbursement of such support.”). The term “service provider” includes any participating subcontractors,
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program.™® Such audits or investigations may provide information showing that a service provider failed
‘to comply with the Act or the Commission’s rules, and thus may reveal instances in which universal
service support was improperly distributed or used,

59. We emphasize that we retain the discretion to evaluaie the uses of monies disbursed through
. the high-cost program and to determine on a case-by-case basis whether waste, fraud, or abuse of program
* funds occurred and whether recovery is warranted. We remain committed to ensuring the integrity of the
. universal service program and will aggressively pursue instances of waste, fraud, and abuse under the
Commission’s procedures and in cooperation with law enforcement agencies. In doing so, we intend to
. ;nse ??-,ry and all enforcement measures, including criminal and civil statutory remedies, available under
aw.

‘II.  BROADBAND FOR LIFELINE/LINK UP CUSTOMERS

60. In this Part, pursuant to section 254(b) of the Act, we establish a Broadband Lifeline/Link Up

Pilot Program (Pilot Program) to examine how the Lifeline and Link Up universal service support

.mechanism-tan be used to enhance access to broadband Internet access services for low-income
Americans," Specifically, we conclude that we will make available $300 million each year for the next
three years to enable ETCs to support broadband Intemet access service and the necessary access devices.
In particular, if an ETC provides Lifeline service to an eligible customer, the Pilot Program will support
"50 percent of the-cost of broadband Internet access installation, including a broadband Internet access
device, up to a totdl amount of $100. In addition, if an ETC provides Lifeline service to an eligible
household, the Pilot Program will double, up to an additional $10, the household’s current monthly
subsidy to offset the cost of broadband Internet access service.

A. Background

61. Since 1985, the Commission, pursuant to its general authority under sections 1, 4(i), 201, and
205 of the Act and in cooperation with state regulators and local telephone companies, has administered
two programs designed to increase subscribership by reducing charges to low-income consumers.'*’ The
.Commission's Lifeline program reduces qualifying consumers' monthly charges, and Link Up provides
federal support to reduce eligible consumers’ initial connection charges by up to one half.'*

M8 This includes presenting personnel to testify, under oath, at a deposition if requested by of the Office of Inspector
General,

7 See, e.g., 41 U.S.C. §§ 51-58 (Anti-Kickback Act of 1986); 31 U.S.C. § 3729 (False Claims Act).

¥ The Commission has established a similar universal service pilot program under the Rural Health Care support
mechanism, See Rural Health Care Support Mechanism, WC Docket No. §2-60, Order, 21 FCC Red 11111(2006)
(2006 Rural Health Care Pilot Program Order) (establishing a Rural Health Care pilot program to examine how the
Rural Health Care funding mechanism can be used to enhance public and non-profit health care providers’ access to
advanced telecommunications and information services); Rural Heath Care Support Mechanism, WC Docket No.
02-60, Order, 22 FCC Red 20,360 (2007) (selecting Rural Health Care pilot program participants eligible to receive
up to 85% of the costs associated with the construction of state or regional broadband health care networks and with
the advanced telecommunications and information services provided over those networks}).

"9 47 U.S.C. §§ 151, 154(i), 201, 205.
150

Lifeline currently provides low-income consumers with discounts of up to $10.00 off of the monthly cost of
telephone service for a single telephone line in their principal residence, though this amount adjusts, in part, to
reflect the camier’s tariffed federal subscriber line charge, See 47 C.F.R. § 54.403. Link Up provides low-income
consumers with discounts of up to $30.00 off of the initial costs of installing telephone service. See 47 CF.R. §
54.411(a). Under the Commission’s rules, there are four tiers of federal Lifeline support. All eligible subscribers

. {continued....)
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62. Under the Commission’s current rulés; states and territories have the authority to establish

their own Lifeline/Link Up programs that provide additional su;sJPort to low-income consumers that

incorporate the unique characteristics of each state or territory."” For example, in establishing eligibility

criteria, states have the flexibility to consider federal and state-specific public assistance programs with
high rates of participation among low-income consumers in the state. State certification procedures and
outreach efforts can also take into account existing state laws and budgetary limits. Some states and
territories, however, have elected to use the federal criteria as their default standard. These “federal
default states” include not only states and territories with their own Lifeline/Link Up programs that have
adopted the federal default criteria, but also states and territories that have not adopted their own
Lifeline/Link Up program. In April 2004, the Commission released an order expanding the federal
default eligibility criteria to include an income-based criterion and additional means-tested programs,'*

63. Eligibility for Lifeline and Link Up. In states that provide state Lifeline and Link Up support,
Lifeline and:Link Up are available to all subscribers who meet state eligibility requirements. Although
states have some latitude in selecting means tests, state commissions must establish narrowly targeted
qualification criteria that are based solely on income or factors directly related to income for low-income
residents to.be eligible for Lifeline and Link Up. In addition, states with eligible residents of tribal lands
must ensure that their qualification criteria are reasonably designed to apply to residents of tribal lands, if
applicable.'” Ta receive Lifeline and Link Up in a state that does not mandate state Lifeline support,
consumers must certify that their household income s at or below 135 percent of the Federal Poverty
Guidelines, or that they participate in one of the following seven federal programs: Medicaid, Food
Stamps, Supplemental Security Income (SSI), Federal Public Housing Assistance (Section 8), the Low-
Income Home Energy Assistance Program (LIHEAP), the National School Lunch Program’s free lunch
program, or Temporary Assistance for Needy Families (TANF).'** Subscribers living on tribal lands
qualify to receive federal Lifeline support if: (1) they qualify under state criteria in a state that provides
Lifeline support; (2) they certify that their household income is at or below 135 percent of the Federal
Poverty Guidelines; (3) they certify that they receive benefits from one of the seven federal programs
listed above; or (4) they certify that they participate in one of the following additional federal assistance
programs: Bureau of Indian Affairs General Assistance (GA), Tribally administered Temporary
Assistance for Needy Families (Tribal TANF), or Head Start (meeting the income-qualifying standard).'**

64, TracFone and Computer and Communications Industry Association Petitions. On October 9,
2008, TracFone Wireless, Inc. (TracFone) submitted a petition requesting that the Commission establish a
(continued from previous page)
receive Tier 1 support which provides a discount equal to the ETC’s subscriber line charge. Tier 2 support provides
an additional $1.75 per month in federal support, available if all relevant state regulatory authorities approve such a
teduction. (All fifty states have approved this reduction.) Tier 3 of federal support provides one half of the
subscriber’s state Lifeline support, up to a maximum of $1.75. Only subscribers residing in a state that has
established its own Lifeline/Link Up program may receive Tier 3 support, assuming that the ETC has all necessary
approvals to pass on the full amount of this total support in discounts to subscribers, Tier 4 support provides eligible
subscribers living on tribal lands up to an additional $25 per month towards reducing basic local service rates, but
this discount cannot bring the subscriber’s cost for basic local service to less than $1. See 47 C.F.R. § 54.403.

151 See 47 C.FR. §§ 54.409(2), 54.415(a).

2 See Lifeline and Link Up, WC Docket No. 03-109, Report and Order and Further Notice of Proposed
Rulemaking, 19 FCC Red 8302 (2004).

133 47 CFR. § 54.409(a).
134 47 C.RR. § 54.409(b).
15 47 CF.R. § 54.409(2)~(d).
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‘trial basis program to support broadband Intemet access service and the devices that support this
service.””® Citing data demonstrating that a significant amount of low-income families are unable to
‘afford broadband Internet access, TracFone proposes that the Commission, on a temporary basis, provide
-affordable access to low-income consumers by supporting broadband Intemet access service and the
devices used to access these services.”*” TracFone proposes limiting the program to 500 000 to 100,000
ilow-income households in Florida, Virginia, Tennessee, and the District of Columbia.'*® Doing so,
according to TracFone, will enable to the Commission to examine how to better make available
broadband Internet access service to low-income consumers throughout the Nation.!?

' 65. On October 7, 2008, the Computer and Communications Industry Association (CCIA) filed a
petition requesting the Commission revise the definition of universal service supcported services to allow
‘low-income consumers receive support for broadband Internet access services.”™ CCIA states that,
desplte a critical need for broadband Internet access service, low-income consumers still have a
conmderably low broadband Internet access deployment rate. Accordingly, CCIA argues the definition of
supported services for purposes of universal semce should be revised to provide support for broadband
Internet access service to low-income consumers,'®

66. In recent proceedings, other partres have also urged the Commission to provide low-income

consumers with support for broadband services. For example, Windstream argues that the Commission

should direct broadband support to low-income consumers where such support is most needed,'** AARP
also concludes that the Commission should provide Lifeline/Link Up s 3pl:lort for broadband services and
-urges the Commission to conduct a proceeding to examine the matter.'®® AARP proposes that in addition
to examining supporting broadband services, the Commission should also examine how to increase low-
income consumers access to devices that support broadband services and education on how to use such
devices.' Many consumer groups and service providers have also commented in support of TracFone
-and CCIA’s proposals to support the provision to low-income consumers of broadband Internet access
service and the devices used to access these services.'®

156 See L jélme and Link Up, Federal-Staje Joint Bloard on Universal Service, WC Docket No, 03-109, CC Dacket
No, 96-45, Petition to Establish A Trial Broadband Lifeline/Link Up Program (filed Oct, 9, 2008) (TracFone
Pelition).

157 See TracFone Petition at 3~4.

158

See TracFone Pefition at 3.

159 Soe TracFone Petition at 5.

16% See Petition for Rulemaking to Enable Low-Income Consumers to Access Broadband Through the Universal

Service Lifeline and Link Up Programs, WC Docket No. 03109 (filed Oct. 7, 2008) (CCI4A Petmon)
161 See CCIA Petition at 7.

is2 See Letter from Eric Einhom, Vice President Governmental Affairs, Windstream Communications Inc., to
Marlene Darich, Secretary, FCC, CC Docket Nos. 01-92, 96-45, WC Docket Nos. 99-68, 08-122, 05-337, 08-152
(Sept. 24, 2008) (Windstream Sept. 24, 2008 Ex Parte Letter).

13 AARP Joint Board Comprehensive Reform NPRM Comments at 55.
164 AARP Joint Board Comprehensive Reform NPRM Comments at 55.

163 See, e.g., Letter from Dale R. Schmick, CEO, YourTel America, Inc., to Marlene H. Dortch, Secretary, FCC, CC
Docket Nos, 96-45, 01-92, WC Docket Nos, 03-109, 05-337, at 2 (filed Oct. 21, 2008) (YourTel Oct. 21, 2608 Ex
Parte Letter); Letter from Thomas J. Sugrue, Vice President Government Affairs, T-Mobile, to Marlene H. Dortch,
Secretary, FCC, CC Docket No. 96-45, WC Docket No. 03-109, WT Docket Nos. 04-356, 07-195 at 3 (filed Oct. 17,
(continued....)
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B. Discussion

67. Consistent with the Commission’s authority under sections 1, 4(i), 201, 205, and 254 of the
Act, we establish a Lifeline and Link Up pilot program to support the provision of broadband Internet
access service and the devices used to access this service to low-income consumers.' In doing so, we
explain the justification for establishing this program and provide criteria and obligations applicants must
satisfy for selection to participate in this program. Further, we establish requirements for oversight and
administration of the Pilot Program.

68. Broadband Internet Access Service and Devices Eligible for Low Income Support. In the
Universal Service First Report and Order, consistent with its statutory obligations, the Commission
maintained the authority to adopt changes to the Lifeline program to make it more consistent with
Congress's mandates in the 1996 Act if such changes would serve the public interest."”’ We believe that a

. Lifeline and Link Up pilot program comports with the goals of universal service, and advances the public

interest by providing new technologies and services to low-income consumers. Section 254(b)(2) of the
Act instructs the Commission to base policies for the advancement of universal service on the principle
that “[a]ccess to advanced telecommunications and information services should be provided in all regions
of the Nation.”'®* Similarly, section 254(b)(3) states that “low-income consumers . . . should have access
to ... advanced telecommunications and information services, that are reasonably comparable to those
servicelssfrovided in urban areas and that are available at rates charged for similar services in urban
areas.”

(continued from previous page)
2008) (urging the' Commission to adopt quickly TracFone’s and CCIA's proposals); Letter from Karyne Jones,
President & CEO, National Caucus and Center on Black Aged, to Marlene H. Dortch, Secretary, FCC, CC Docket
No, 96-45, WC Docket No. 03-109 at 1 (filed Oct. 29, 2008) (NCBA QOct. 29, 2008 Ex Parie Letter); Letter from
Donniz Ruby, Staff Associate, Telecommunications Research and Action Center, to Marlene H, Dortch, Secretary,
FCC, CC Dacket No. 96-45, WC Docket No. 03-109 (filed Oct. 28, 2008); Letter from Bill Newton, Executive
Director, Florida Consumer Action Network, to Marlene H. Dortch, Secretary, FCC, CC Docket No. 96-45, WC
Docket No. 03-109 (filed Oct. 27, 2008); Letter from Robert D, Atkinson, Chair Public Policy Committee, Alliance
for Public Technology, to Marlene H. Dortch, Secretary, FCC, CC Docket No. 96-45, WC Docket No. 03-109 (filed
Qct. 24, 2008) (APT Oct. 24, 2008 Ex Pgrie Letter); Letter from John Breyault, Vice President of Public Policy
Telecommunications and Fraud, National Consumers League, to Marlene H. Dortch, Secretary, FCC, CC Docket

"No. 96-45, WC Docket No. 03-109 (filed Oct. 23, 2008) (NCL Oct. 23, 2008 Ex Parte Letter); Letter from Mark

Richert, Director, Public Policy, American Foundation for the Blind, to Marlene H. Dorich, Secretary, FCC, CC
Docket No. 96-45, WC Docket No, 03-109 (filed Oct, 28, 2008) (AFB Oct. 28, 2008 Ex Parte Letter).

165 Fo the extent that our adoption of the Pilot Program adds broadband to the list of universal service supported
services, we clarify that this inclusion is limited only to the Pilot Program—broadband is not a suppotted service for

"other low-income or high-cost support purposes. Pursuant to section 254(c)(1) of the Act, the Joint Board has
Jecommended adding broadband as a supported service, and we do so for the limited purpose of the Pilot Program.
'See Comprehensive Reform Recommended Decision, 22 FCC Red at 20478, para. 4 (“The Joint Board now

recommends that the nation’s communications goals include achieving . . . universal availability of broadband
Internet services™). Furthermore, the Commission’s authority to provide universal service support to low-income
consumers pre-dates the adoption in 1996 of section 254 of the Act, and arises out of sections 1, 4(i}, 201, and 205
of the Act. 47 U.S.C. §§ 151, 154, 201, 205; Universal Service First Report and Order, 12 FCC Red at 8956-57,
paras. 338-40. Pursuant to our authority to regulate low-income support under these sections, as well as under
section 254, we provide universal service support for broadband Internet access services through the Pilot Program,

187 Universal Service First Report and Order, 12 FCC Red at 8956, para, 339,
1% 47 U.S.C. § 254(b)(2) (emphasis added).
169 See 47 U.S.C. § 254(b)3) (emphasis added).

C-32




Federal Communications Commission FCC 08-262

69. Since the Commission first adopted its universal service rules in response to the 1996 Act,
broadband Internet access service has evolved into a critical service for American consumers.' The
majority of consumers who use broadband Internet access service today rely on it for telework, access to
banking services, interaction with government, entertainment, shopping, access to news and other
information, and many other uses. Access to broadband Infernet access service is especially important to

low-income consumers for purposes of education, public health and public safety.!”" High-speed
connections to the Internet allow children in low-income families access to distance leamning and
‘research.'’? Telemedicine networks made possible by broadband Internet access service also save lives
and improve the standard of healthcare to low-income families living in areas that may lack access to the
breadth of medical experhse and advanced medical technologies available in other areas.'™ Broadband
Internet access service also enables the sharmg of critical, time-sensitive information with first :
responders, government officials, and health care providers, thereby i 1mprov1ng the government’s ability
to provide a comprehensive and cohesive response to a public health crisis.

70. Despite the advances in broadband technology, broadband availability still lags for low-
income consumers." The Commission’s most recent data reveal that where the median income is under
$21, 000, approximately 99.5 percent of households have high-speed service available with speeds in
iexcess of 200 kbps in at least one direction,!'” Yet, according to the Pew Internet & American Life
‘Project, only 25 percent of households with annual incomes below $20,000 have broadband service,'™ In
‘contrast, among, those living in households with annual incomes in excess of $100, 000, broadband
adoption is approximately 85 percent.'”

71. Accordmg to the Commission’s data, there are approximately 6.9 million consumers
participating in the Lifeline universal service program.'™ Providing an additional $300 million in annual

17 Gee APT Oct. 24, 2008 Ex Parte Letter at 2; NCBA Oct. 29, 2008 Ex Parte Letter at 1; NCL Oct. 23, 2008 Ex
'Parte Letter at 1.

AT According to the National Caucus and Center on Black Aged, older low-income Americans have difficulty
affording broadband services and many do not have Internet access. NCBA Oct. 29, 2008 Ex Parte Letter at 1
(citing Older Americans, Broadband and the Future of the Net, SeniorNet, 2008). Commenters also assert that
broadband connections are particularly necessary for consumers who are blind, visually impaired, deaf or hard of
hearing. See APT Oct, 24, 2008 Ex Parte Letter at 1 {citing ALLIANCE FOR PUBLIC TECHNOLOGY, ACHIEVING
UNIVERSAL BROADBAND: POLICIES FOR STIMULATING DEPLOYMENT AND DEMAND 27 (2007)); AFB Oct, 28, 2008
Ex Parie Letter.

172 See Inguiry Concerning the Deployment of Advanced Telecommunications Capability to ANl Americans in a
Reasonable and Timely Fashion, and Possible Steps to Accelerate Such Deployment Pursuant to Section 706 of the
Telecommunications Act of 1996, GN Docket No. 07-45, Notice of Inquiry, 22 FCC Rcd 7816, 7817, para. 3 (2007)
(706 Fifth NOI).

173 See 2006 Rural Health Care Pilot Program Order, 21 FCC Red at 11112, para, 3; 706 Fifth NOI, 22 FCC Red at
7817, para, 4,
1™ See Cellular South High-Cost Reform NPRMs Comments at 10,

175 See FCC, HIGH-SPEED SERVICES FOR INTERNET ACCESS: STATUS AS OF DECEMBER 31, 2006, tbl. 19 (2007),
available at http://hrannfoss.fec.gov/edocs public/attachmatch/DOC-277784A 1.pdf.

176 See 2008 PEW BROADBAND ADOPTION STUDY .

177 Gee 2008 PEW BROADBAND ADOPTION STUDY at 2.

18 See 2007 UNIVERSAL SERVICE MONITORING REPORT.
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support through the low-income universal service support mechanisms over a three-year period should
increase the broadband subscribership for low-income customers to over fifty percent."”

72. We therefore find that this Pilot Program furthers the universal service objectives of section
254 of the Act and serves the public interest by making this critical service available to the low-income
Americans who cannot otherwise afford it. In addition, the Pilot Program will provide the Commission
with a more complete and practical understanding of how to ensure the best use of Lifeline and Link Up
universal service support to deploy advanced services to low-income consumers.'*®

1. Available Funding

73. We establish a maximum annual funding level for this broadband Lifeline and Link Up Pilot
Program at $300 million for each of the next three years. In its petition, TracFone proposes that a pilot

‘program should fund up to either $180 million or $360 million per year for Lifeline broadband Internet

access service support, and up to $125 million or $250 million for the Link Up portion of the program, for
a total of either $305 million or $610 million, depending on whether the program would support 500,000
participants or one million participants.'™

74. While we recognize the importance of making sufficient funds available for this Pilot
Program to enable us to determine whether and, if so, how to make broadband Internet access service
funding a permanent part of the Lifeline and Link Up programs, we find that the levels of funding
proposed by TracFone are not sufficiently tied to a specific improvement in the adoption of broadband by

Lifeline subscribers, as discussed above. In 2007, the overall size of the universal service fund’s

disbursement mechanisms was approximately $7.0 billion."*? Of that amount, approximately $823
million went to fund the universal service low-income program,'* TracFone’s proposal represents a
potential 74 percent increase over existing low-income program disbursements, and would be limited to
targeting low-income consumers in only three states and the District of Columbia.'™* We are concerned
that such a large funding commitment for a limited geographic area would not provide the Commission

1 Desktop computers can be purchased for as low as $200. See Walmart Consumer Products,
http:/fwww.walmart.com/catalog/catalog pspPeat=3951&fromPageCatld=14503 (last visited Oct. 24, 2008). For
$267, a consumer can purchase a new ASUS Eee PC 2G Surf laptop. See Amazon ASUS Eee PC 2G Surf Product
Page, http://www.amazon.com/gp/product/B00114TI9W Y/ref=noref?ie=UTF8&s=pe (last visited Oct. 24, 2008).
Personal comiputers and wireless devices will continue to become available at even lower rates. Throughout the
world, there are $100 laptops and wireless devices. See Michael Trucano, InfoDev.org, Quick guide: Low-cost
computing devices and initiatives for developing world (Apr. 2008),
hitp:/iwww.infodev.org/en/Publication.]07.html (last visited Oct, 25, 2008). For example, Candlebox, being
developed for use in India by Qualcom, is a low-cost, low-power device that uses mobile technology to provide
wireless Internet access and supports e-mail, social networking, e-commerce and distance leaming applications.
RICHARD P, ADLER & MAHESH UPPAL, ASPEN INSTITUTE INDIA, M-POWERING INDIA: MOBILE COMMUNICATIONS

FOR INCLUSIVE GROWTH at 21 (2008), available at http: llwww aspeninstitute.org/atf/cf/%7Bdeb6f227-659b-4ec8-
8184-8d{23ca704f5%7D/2008INDIA .pdf,

10 See NCBA Oct. 29, 2008 Ex Parte Letter at 2 (suggesting that the Pilot Program should be modeled after the
existing Lifeline program and can be studied and evaluated to develop future broadband Lifeline/Link Up support
programs),

B! See TracFone Petition at 5.
12 See USAC 2007 ANNUAL REPORT at 51. USAC’s administrative expenses for 2007 were $104,073,000. Id at 3.
43 JSAC 2007 ANNUAL REPORT at 3.

144 Soe TracFone Pelition at 3.
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